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ATTORNEYS AND COUNSELORS

Or Counsey,

WiLiiam H. Goopman*
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) Tuly 1, 2008

BY FAX AND REGULAR MAIL

Kelly G. Keenan, Esq. :
Legal Counsel to the Governor |
111 S. Capitol Ave, ’
Lansing, MI 48909

+
vl
i

N
t
Re; geﬁ%:ifm and Charges against the
Honorable Kwame M. Kilpatrick

Dear Mr. Keenan, f

I write in response to Mé! McPhajl’s recent letter dated June 23, 2008 which, 1
believe, can only be described a§| a “rant.” When you first wrote to counsel, Ms.
McPhail, Mr, Thomas and mysfbiljf on June 3, 2008, it was my understanding that you
simply asked for comment on th'e;: procedutal paradigm that you had pr0posed. My
response on June 11 was offeré&iin that spirit. Ihad assumed that substantive issues

would await subsequent briefing!
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]
I thus believe counsel’s: ‘c:zcent response to be inappropriate. While I have no

intention of providing 2 detailed, point by point answer, I would appreciate the

opportunity to briefly comment on several points:

Fifst, counsel attempts to somehow claim that an “official resolution of the
legislative body of the (‘Jiiiy of Detrait ... would have to have the votes of two
thirds of the elected memi)ers of the Council.” There is simply very little to say to
such a bald assertion (Wi:tiizout citation to either case or statute) other than to point
to the applicable Charter :provision, Section 2-108, that requires only a simple
majority for this resoluﬁbh, or any other, unless specifically provided in the
Charter.! Needles.s to S&j)’, Ms. McPhail has failed to gite any applicable
provmlon of the Charter, requiring more than a simple majority for such a vote
because she cannot. Ne‘edl&ss further to say, Section 2-108 clearly apphes and

controls. A simple majority was and is sufficient.

Second, my client, the Detroit City Council, appreciates that there are pending
criminal charges that make it more difficult for the Mayor to defend himself in
these removal proceediﬁ'és. Still this reality does hot convert him into Ethel or

Julius Rosenberg. Nor does it turn him into innocent prisonets, awaiting

Petbaps Ms. McPhail is, som¢how, mmﬁly; confused and therefore has atteémpted to revive an old claim made by the
Corporation Counsel, John Johnson, in 2 leﬁer dated May 5, 2008. He argued there that Council’s vote was insufficient
because a 2/3 majority was raquired ro overcome amayoral veto. As you know, I responded to this claim in detail on
May 21, 2008 and sent your office a copy of that response. I again enclose a copy of that response with this lerrer
(Attachment A) for everyone’s benefit. 1 am confidént that Ms. McPhail has long had a copy of that letter, as | copied
her co-counsel Mr. Thomas (a courtesy that she has not seea fit to reciprocate). The point is that Ms, McPhail fails to
address the points of law and factual assertions contained in my earlier letter or to even make the argument made by
Mr. Johnson at the time. I believe those points to be persuasive. But should you or the Govemnor require further

bricfing, I will be please to follow up.
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execution on death row'iﬁ Ilinois or elsewhere. No one is asking that he be sent
to prison, executed or pxirf:xished in any ﬁshion. All that we ask is that he be
removed from offices, m')ft a criminal sanction. . Matter of Jenkins, 437 Mich. 15
(1991). He can provide a robust defense without his own testimony. It is notable
that both Presidents Clih'tf:on and Nixon faced possible criminal charges. Both
were subjected to impeéc‘;lnnent hearings. Neither testiﬁéd; and neither
complained about the inability to defend himself. Indeed, both found and
exercised the ability to 'd‘(g) so. Regardless, the point remains that there are times
when it is necessary to protect the interests of the people, whether or not there are

pending criminal charges, This is one of those times.

Third, despite her pron;i;e, at the beginning of her letter, not to address
substantive issues, Ms. i‘ivlicPhail attempts to argue that the Couneil is routinely
kept in the dark re:gardinlgE tl’1e critical terms of settlements. There are several
points that should me maf:de at this time; 1) it is not true and I am prepared to
prove it. This settlemerit Efwas unique, in the centrality of the confidentiality
agreernent 10 it; b) Ms. McPhail appears to have actually conceded that the
Council was indeed hoqc:l;Lavinked; and ¢) as ] have pointed out to Ms. McPhail (in
a letter dated May 23, 2()68, copy to you) (Attachoment B), she is likely to be
called as a witness in the %course of this matter. Nonetheless, she has decided to
use her role as an attomeﬂ' to commence her testimony, however not under oath, 1

consider it inappropriate. -
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Admittedly, these points ;Eare preliminary and I intend to address these matters and
others fully when the Mayor’s é:ttfomcys file motions that are lawyerly and that explicitly
ask for whatever relief they seek %(e.g. disthissal, stay of proceedings, a bill of particulars,
etc,). Perhaps itis presmnpmoﬁis?‘ for me to identify the kinds of motions they should file
on their client’s behalf, but it is Yj)fome out of impatience with counsel’s approach to this

litigation, to date.

Respectfully,
\. W\ itl_)ﬁ-i/‘——‘\

William Goodman
Special Counsel, Detroit City Council

Goodman & Hurwitz, P.C.

1394 East Jefferson Avenue
Detroit, Michigan 28307

(313) 567 6170
bgoodman@goodmanhurwitz.com

cc: Sharon McPhail, Esq,; J amés !Thomas, Esq., Members of Council
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EarHren BRUNER JAMES [
Lema@goodmanburviz com . May 21, 2008

John Johnson 1t
Corporation Counsel for the City uch!rolt
City of Detroit Law Department f _
660 Woodward Ave Ste 1650
Detroit, MI 48226

‘I [1

Re: Petition to Governoy foy Rc ova.l of Mayor Kwame M. Kilpatrick

- émtzd May 20, 2008, in regard to the Detroit City Couneil’s :
Resolution fo file a charge with Govm'nm'. wherein you state, among other things: Lo

*Section 4-119 contains IIO)wcceptonstotheMaynrspoweﬂovetoacﬁons taken :
by the City Comncil. HowtVer, the above-referenced proposed resolution. does not fall ,

within any one of these mepuons ”

-~ While it would have besn hLipful had you cited either reasons or authority the assertions
in your letter, based on our mdepcﬂdént resmh, your wnc!umon is simply incoxect in several

umm:lmspwts

First—thereis acleatap[ph - Iepmvxsmn among the exceptions! 1o the Mayor’s veto

. power, set forth in Scotion i 119 i.ts Section 4-109, the Council’s broad power to “make
any investigations into the éﬂ'am of the city and the conduct of any city agency,” This
would, by law, inchude all a¢tivities associated with sach an investigation. Most
certainly this is 2 “broad”™ gl:wa: that clearly includes the 1mdertaking of gction based
upon a0 mvestigation of C& as was the Investigation that tucluded three days of
public hearings which, uitimately, directly resulted in the passage of the Resolution in
question o file a charpe ﬂmeGoVemor The passage of this Reschition was thus
clearly an inherent part of mveshgahve prooess See Gibson v. Florida Legislative
Investigation Committee, 3 US 539 (1963);

! In fact there axe aiore than the 10 ex-‘:eptwns thmyouhavemenﬁonedmyourleﬂnt

> In Glbson, the U.S. Supreme Coumt Sfated: “As this Court said in considering the propricty of the
congrassional inqury ehallaﬁged n n: v. United States, (cite omitted) ... *The power * ¥ ¥ fo
conduct mv:shganons is inherent . lcgmlauvo process, That power is bmad It encoxapasses inquiries
concerning the administration of aumg laws as well a5 proposed or passibly needed statutes. It mcludes
surveys of defects in ovr socidl, ec qorpolmcﬂ systcmforﬂzepurpcsaofmabhngtheCongressm
remedy them.? ... And, more recently, f Was declared that “The scope of the powoer of inguiry, in shext, is
as penetrating and far-reaching as the tqnﬁal power to enact and appropﬁate under the Constihition.”
Barenblatt v. United Stetes, (tite omltted) W I, 545,
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'}
Joim Johnson, Cily of Detroit Corporéti]nL Cowngel
Re: Petition to Governor N
May 21, 2008 i
Pgge2 !i-

15
Second — as 1o the other win’te'ﬁd exceptions to the Mayor’s veto power, yorignore that thig
list of exceptions is merel¥la list of examples of “quasi-judicial acts of the eity council.”
The Coundil’s quasi-judicigl fonction js iutended to be broad and covered by traditional
definitions of such activity,) :See, 8.1, Petz v. Secretary of State, 125 Mich. App.335 |
(1983)°, People ex rel, Cldrdy v, Balck, 268 Mich. 196 (1934). This Resolution falls
within the definition of a"‘!i;Limsi-judiq'al act™;

1, .
Third — from any policy pergpective, it wonuld be patently absurd to claim that the Charter
intends to allow the Mayer to veto a Resolution that seeks his own involuntary ouster,
through the processes of state law. Most certainly such a quasi-judicial apd investigative
action is, as it must be, outSide the power of the Mayor to veto,

l [
Also, you claim that the actjon of filing the petition and charpes with the Governor is
somehow invalid, in that the Resolhtion is not yot ¢ffective and therefore the action on the

Resolution violates the City Chartdr. For the reasons set forth above, this is also abseni. Since
this Resolution and consequent action is not subject to the Mayur’s veto, of cowse, the Comngil
was at liberty to act when it did. |

Finally, of course, Counci!é%ﬁdactthrougbkesolﬁnninthismauea‘asawaytobest
speak to its concerns, However, awibe MCL' 168.327 does not require the action of a public body
in order to mandate the Governor’§ hotion, but rathet, snly a writing supported by 2 swory
affidavit and since those requirements have been met, a veto by your client cannot stop the
process that Council has now sef iy inotion.

min
T am taking the opportuaity|to forward your letter and this response to Mr: Kelly Keenan,
counsel ip the Governor, <o as to fillly disclose to the Governor's office, all pertinent '
developments: T appreciate yonr cofitimiing cooperation.

f ' Very truly yours,

i

(! GOODMAN &

i1\ William . Goodman

‘gi . Special Counsel {0 Detroit City Council
WHGilmo A "
Enclostres H

]

]

cc:  Members of Detroit City Couneil

Kelly Keenan, Esq., Legal ﬁ)o:mssel s the Governor
Jares Thoraas, Esq,, Legal F,m.mscl % the Honorable Kwame M. Kilpatrick

[
|l

3The Comt of Appeals has defined “qy asi-judicial” a9, “(a) term applied to the actlon, discretion, etc., of
public adwmigistrative officers, who ax Téquired 1o investigate faots, or ascertain the existerce of facts, and
draw conchusions from them, ag a basi for their official action.,,” 72 17
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Gnomvwv & HURrwITZ, P.C.
A’l‘TORNEYs AND COUNSELORS

WiLLiam H. Goobman* i OF Coungm.
bgoodman@goodmanhurwitz.com ’ GOODMAN KaLaHAr, P.C.

Juuie H. Hurwrrz o
Jharwite@gocdmanhurwitz.com

KTy Brunegr James

kjames@goodmonhurwitz.cam
May 23, 2008

Sharon McPheil ¥ ;
General Counsel, City of Detroit -,
11™ Floor N
Coleman A. Young Municipal Center
Detroit, Michigan 48226 :

; :
Re: Petition of Detroit City Comncil, before the Honorable
Jennifer Granholm, Governor of the State of Michigan

Dear Ms. McPhail, , ;

I understand that you, a]ong th Mr. James C, Thomas, have appeared on behalf of
Mayor Kilpatrick in the above n:aptujmed matter. As you will recall, you were subpoenaed in the
Detrait City Council Hearings, as 2 wzm&s ‘We spoke about your appearance at that time and,
for several reasons, my client deczdcd to excuse your testzmony

There is, however, hkehhood 'rhat you will be called as a witness in: the proceedmgs
before Governor Granholm. We mfend to ask you questions about your knowledge or lack
thereof, of the terms and conditions! of the Bmwn/Hamsﬂ\’efthrape settlement. Given these
considerations, you may wish to consult the Michigan Rules of Professional Conduct, Rule 3.7,
and review your ability to pammpate hn this action as counsel on behalf of the Mayor.

Feel free to call shonld you h'aye any questions,

' Sine

1 ! -l

liam Goodman
'Special Counsel, Detroit City Council

vec: Kelly Keenan, Esq. : RECTIVED
James C. Thomas, Esq. o
KAY 2 T 2008
: LeGar,
L]
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